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INTRODUCTION	
	
Artist-endowed	foundations	and	the	artists	who	create	them	face	a	host	of	issues	in	today’s	
increasingly	 complex	 art	 industry	 –	 an	 integrated,	 global	 transaction	 system	 that	 has	
emerged	in	recent	years	to	displace	the	 long-familiar	patchwork	of	regionally	 focused	art	
markets	and	sectors.		Key	among	issues	in	this	fast-paced	industry	is	how	best	to	anticipate	
and	mitigate	the	risks	surrounding	legal	title	and	authenticity	of	artworks.		These	risks	can	
go	to	the	heart	of	the	value	of	an	artwork,	whether	the	value	is	understood	in	financial	or	
cultural	 terms.	 	 Artist-endowed	 foundations	 typically	must	 consider	 artworks	 in	 both	 of	
these	 terms.	 	 As	 such,	 title	 and	 authenticity	 risks	 can	 significantly	 influence	 an	 artist-
endowed	foundation’s	ability	to	execute	its	mission	through	its	artwork	holdings.		
	
As	 with	 all	 asset	 categories,	 at	 any	 given	 moment	 in	 time	 normal	 supply	 and	 demand	
dynamics	will	affect	the	fair	market	value	of	an	artwork,	that	is,	the	price	at	which	a	willing	
buyer	and	a	willing	seller	agree	to	transact	an	artwork	with	neither	party	being	required	to	
act	and	both	parties	having	reasonable	knowledge	of	 the	relevant	 facts.	 	To	arrive	at	 this	
fair	market	value,	however,	all	art	industry	stakeholders	share	the	same	need	that	the	legal	
title	and	authenticity	of	the	subject	artwork	are	ascertainable	with	integrity.		This	need	for	
reliability	 is	 true	whether	one	views	artworks	 in	 financial	 terms,	 in	philanthropic,	wealth	
or	trust	and	estate	planning	terms,	or	in	artistic	legacy	terms.	
	
Today	 the	 challenges	 in	 art	 asset	 integrity	 are	 two-fold.	 	 This	 is	 because	 every	 owner	 of	
artworks	must	manage	the	actual	risk	that	can	impact	the	value	of	their	artworks	as	well	as	
the	perception	of	risk	that	their	counterparties	in	the	art	industry	will	hold	in	a	given	case	
considering	today’s	highly	risk-conscious	and	risk-averse	world.			
	
Legal	 title	 and	 authenticity	 center	 on	 information	 and	 documentation	 which	 the	 artist	
assembles	during	his	or	her	 lifetime	and	which	 the	artist-endowed	 foundation	maintains	
once	 it	 receives	 the	 artworks	 and	 related	 rights	 from	 the	 artist	 or	 from	 the	 artist’s	
immediate	beneficiaries.		Managing	this	information	correctly	helps	to	anchor	the	integrity	
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of	 artworks	 and	 their	market	 and	 cultural	 values;	managing	 this	 information	 incorrectly	
can	exacerbate	doubt	and	uncertainty	and	create	economic,	reputational,	and	fiduciary	risk.			
	
These	risks	differ	from	the	more	familiar	risk	of	physical	loss	or	damage	to	artworks	due	to	
external	 physical	 events,	 which	 also	 can	 negatively	 impact	 financial	 or	 cultural	 value.		
Presumably,	 artist-endowed	 foundations	 will	 continue	 to	 manage	 these	 physical	 loss	 or	
damage	risks	through	best-in-class	property	insurance.			
	
Here	our	discussion	centers	on	the	keystone	risks	surrounding	legal	title	and	authenticity	
and	how	artists	and	artist-endowed	 foundations	can	proactively	manage	 these	risks.	 	We	
start	by	defining	two	important	terms	–	legal	title	and	authenticity.	
	
LEGAL	TITLE		
	
Legal	title	is	central	to	the	financial	value	of	any	asset.		This	is	true	for	authentic	artworks	
as	 well	 as	 for	 real	 estate	 and	 other	 forms	 of	 tangible	 or	 intangible	 property	 (the	 latter	
category	including	intellectual	property).			
	
In	 short,	 legal	 title	 is	 the	 full	 and	 absolute	 ownership	of	 property	unencumbered	by	 any	
interest	in	or	to	the	property	by	any	other	person	in	the	world.		Having	clear	legal	title	to	
property	means	that	one	has	the	unrestricted	right	to	hold,	use,	sell,	gift,	exhibit,	pledge	as	
financial	collateral	or	otherwise	transact	the	property.		
	
Provenance	–	the	history	of	the	whereabouts	of	an	artwork	from	the	day	it	was	created	to	
the	present	day	–	technically	focuses	on	physical	possession,	which	is	not	always	the	same	
thing	as	ownership	or	legal	title.				
	
Although	legal	title	issues	have	long	been	present	in	the	art	 industry,	broad	awareness	of	
the	 ramifications	 of	 legal	 title	 questions	 came	 to	 the	 foreground	 in	 the	 context	 of	World	
War	 II-era	stolen	art.	 	Gaps	 in	provenance	 for	artworks	 from	this	era	are	 taken	as	a	sign	
that	the	artworks	may	have	been	acquired	illegally	and	have	questionable	 legal	title.	 	But	
provenance	 as	 indicated	 is	 different	 from	 legal	 title,	 so	 even	 a	 gap-free	 provenance	may	
hide	questions	of	legal	title.			
	
At	 first	 glance,	 artist-endowed	 foundations,	 having	 received	 artists’	 artworks	 and	 rights	
directly	 from	 the	 creators	 of	 the	 artworks	 or	 the	 artists’	 immediate	 beneficiaries,	would	
appear	to	be	a	source	 for	artworks	that	have	unquestionable	 legal	 title.	 	Today,	however,	
legal	 title	 issues	 faced	 by	 artist-endowed	 foundations	 for	 tangible	 property	 as	 well	 as	
intangible	 intellectual	 property	 are	 multiple.	 	 They	 include,	 for	 instance:	 	 ambiguity	 in	
estate	 planning	 documents	 (such	 as	 a	 will	 that	 is	 silent	 on	 the	 artist’s	 copyrights);	
undocumented	 gifts	 by	 artists;	 estate	 tax	 liens;	 competing	 family	 member	 claims;	
collateral-pledge	 liens;	 marital	 and	 other	 joint	 property	 interests;	 breaches	 of	 contracts	
including	contractual	promises	to	sell	or	to	gift,	 lend	or	license	property;	issues	of	mental	
or	legal	incapacity	of	individuals	to	transact	the	property;	conversion	by	artists’	associates	
(events	 which	 often	 go	 undiscovered	 for	 decades);	 and,	 with	 respect	 to	 artist-endowed	
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foundations	as	corporate	entities,	issues	of	valid	or	invalid	actions	of	officers,	employees	or	
agents	of	a	foundation	and	valid	or	invalid	corporate	acts.	
	
In	short,	legal	title	risks	artist-endowed	foundations	face	can	include	many	forms	of	defects	
in	or	ambiguities	to	title	that	can	undermine	clear	legal	ownership	of	the	property	involved.		
These	risks	can	also	carry	substantial	economic	and	reputational	costs	of	having	to	defend	
clear	 legal	 title	 even	 when	 adverse	 claims	 are	 questionable	 or	 unfounded	 and	 are	
motivated	by	avarice	or	other	reasons	tied	to	rising	art	values.		
	
AUTHENTICITY		
	
Authentication	is	defined	as	the	accurate	and	conclusive	determination	that	an	artwork	is	
by	 the	 artist	 to	 whom	 the	 artwork	 has	 been	 attributed.	 	 Authentication	 rules	 out	 the	
possibility	that	an	artwork	has	been	forged	or	faked,	which	can	take	the	form	of	fabricating	
a	 false	work,	 altering	 a	work	 or	writing	 a	 false	 signature	 on	 an	 artwork,	 all	 in	 order	 to	
support	the	false	attribution	of	an	artwork.		Authenticity	is	central	to	an	artwork’s	financial	
and	cultural	value.	
	
The	authenticity-based	problems	which	artist-endowed	 foundations	 face	have	been	well-
documented	 in	recent	years.	 	 In	addition	to	 the	 familiar	challenge	of	artworks	unlawfully	
created	 in	 the	style	of	 the	subject	artist,	 faked	and	 forged	artworks	can	 include	artworks	
created	through	the	unauthorized	use	of	an	artist’s	negatives,	plates	and	molds.	 	Faked	or	
forged	 artworks	 can	 include	 those	 created	 by	 individuals	 claiming	 to	 have	 worked	
collaboratively	 with	 the	 artist	 or	 at	 the	 artist’s	 direction	 but	 whose	 claims	 cannot	 be	
substantiated	today.		
	
Historically,	 the	 art	 industry	 authenticated	 artworks	 based	 primarily	 on	 provenance.		
Connoisseurship	 supplemented	provenance	 through	subjective,	observation-based	expert	
discrimination	in	the	aesthetic	characteristics	of	an	artist’s	oeuvre.		More	recently,	forensic-
scientific	 investigation	has	been	added	 to	 create	 today’s	 “three-legged	stool”	protocol	 for	
art	authentication.		Some	industry	stakeholders,	such	as	the	College	Art	Association	and	its	
Standards	 and	 Guidelines,	 Authentication	 and	 Attribution,	 advance	 the	 view	 that	 best	
practices	in	authentication	require	including	all	three	of	these	aspects	in	the	authentication	
analysis.	
	
The	 potential	 fallibility	 of	 connoisseurship	 has	 been	 demonstrated	 in	 recent	 cases,	most	
notably	those	involving	the	Knoedler	Gallery,	in	which	a	veneer	of	expert	authenticity	was	
later	proved	to	be	false	as	evidenced	in	part	by	certain	culpable	parties	later	admitting	to	
the	forgery.		Reliance	on	provenance	for	authenticity	determinations	can	be	as	problematic	
as	relying	on	it	 for	title	purposes.	 	By	tradition,	the	art	 industry	has	presumed	that	if	one	
can	trace	the	artwork	to	its	origin	(the	artist’s	studio),	then	based	on	this	provenance	the	
artwork	 must	 be	 (is)	 authentic.	 	 This	 theory	 may	 have	 worked	 in	 an	 earlier	 less	
complicated	time.		But	the	art	industry	now	knows	that	provenance	information	itself	can	
be	faked	and	forged,	so	from	a	 legal	standpoint	provenance	 in	 its	traditional	 form	cannot	
alone	resolve	questions	of	authenticity.		
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Moreover,	 whether	 provenance	 is	 used	 to	 aid	 in	 determinations	 of	 authenticity	 or	 legal	
title,	 the	 art	 industry	 knows	 that	 it	 has	 never	 recorded	 both	 sides	 of	 each	 transfer	 of	
possession	or	ownership	of	artworks.		This	means	that	one	cannot	know	whether	any	given	
provenance	 is	complete	and	accurate,	even	 if	one	assumes	 that	 the	partial	 information	 is	
true.		In	contrast,	if	legal	title	and	provenance	of	an	artwork	are	completely	and	accurately	
documented	 from	 inception	 of	 the	 artwork	 forward,	 then	 this	 will	 significantly	 help	 to	
resolve	questions	of	authenticity.			
	
In	order	to	help	to	distinguish	faked	or	forged	artworks	from	original	artworks	and	to	aid	
in	 determining	 attribution,	 technical	 science	 analyzes	 the	 physical	 components	 of	 an	
artwork,	often	alongside	associated	documentation,	and	also	researches	market	availability	
of	pigments	and	other	materials	used	to	create	artworks	at	different	periods.		But	technical	
science	 operates	 primarily	 in	 the	 negative.	 	 Science	 can	 rule	 out	 artworks	 as	 being	 non-
original	 and	 can	 go	 so	 far	 as	 to	 say	 that	 an	 artwork	 is	 consistent	with	 being	 an	 original	
artwork	by	the	attributed	artist.	 	However,	scientific	examination	cannot	positively	prove	
that	a	previously	created	artwork	 is	an	original	artwork	by	the	attributed	artist	and	thus	
falls	short	of	being	a	silver	bullet	to	resolving	questions	of	authenticity.			
	
THE	CATALOGUE	RAISONNÉ	
	
Unfortunately,	the	difficulties	surrounding	authenticity	also	impact	the	catalogue	raisonné.		
The	catalogue	raisonné	continues	to	be	the	primary	means	by	which	some	artists	and	many	
artist-endowed	foundations	hope	to	resolve	questions	of	authenticity	for	the	artist’s	oeuvre	
by	producing	an	authoritative,	scholarly	publication	definitively	listing	an	artist’s	complete	
body	of	authentic	artworks	or	listing	all	such	artworks	that	were	produced	in	a	particular	
medium	or	during	a	particular	period.	
	
The	 traditional	construction	of	a	catalogue	raisonné	remains	problematic	 for	 the	reasons	
discussed.	 A	 catalogue	 raisonné	 cannot	 alone	 prove	 that	 the	 provenance	 information	 it	
relies	on	–	information	generally	partly	or	entirely	received	from	third	parties	–	is	accurate.		
Nor	 can	 it	 prove	 that	 the	 provenance	 is	 complete,	 since	 it	 generally	 focuses	 on	 physical	
possession,	which	rarely	equals	(though	 it	can	be	part	of)	 legal	 title,	a	much	broader	and	
technically	different	concept.		And	finally,	the	catalogue	raisonné	cannot	itself	demonstrate	
that	a	specific	artwork	trading	in	the	art	industry	is	the	specific	artwork	that	the	catalogue	
references.			
	
The	 art	 industry	 now	 recognizes	 that	 no	 matter	 how	 complete	 and	 authoritative	 a	
catalogue	 raisonné	may	 be,	 it	 inherently	 leaves	 room	 for	 doubt	when	 one	 considers	 the	
kinds	of	questions	that	parties	might	raise	years	or	decades	after	the	catalogue	raisonné	is	
prepared	and	published.	
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APPRAISED	VALUE	
	
It	is	important	to	understand	how	the	financial	valuation	of	artworks	relates	to	matters	of	
legal	 title	and	authenticity,	 and	 that	an	appraisal	valuing	an	artwork	does	not	assure	 the	
authenticity	or	affirm	the	legal	title	of	the	artwork.		
	
Appraisers	 determine	 the	 fair	 market	 value	 (or	 insured	 value	 or	 other	 value-index)	 of	
artworks	based	on	such	things	as	the	results	of	sales	of	comparable	artworks,	the	condition	
of	the	subject	artwork,	the	prominence	of	the	subject	artwork	(measured	by	such	things	as	
the	 presumed	 provenance,	 publication	 and	 exhibition	 history	 of	 the	 artwork)	 and	 the	
current	market	interest	in	artworks	created	by	the	particular	artist	or	in	the	period	of	the	
artist’s	work	that	the	artwork	represents.			
	
Appraisers	do	not	vet	 legal	title	or	authenticity	but	presume	when	appraising	an	artwork	
that	the	possessor	(owner)	has	clear	legal	title	to	the	object	and	that	the	object	is	authentic.		
It	is	universally	understood	that	if	either	of	these	presumptions	proves	to	be	untrue,	then	
the	artwork	is	worth	very	little	(novelty	value)	or	nothing	at	all	as	a	fake	or	a	forgery;	and	
this	is	apart	from	whether	an	artwork	has	a	clear	legal	title.	 	The	appraiser’s	assumptions	
on	 both	 title	 and	 authenticity	 are	 termed	 “hypothetical”	 or	 “extraordinary”	 assumptions	
under	 today’s	 professional	 appraisal	 standards.	 	Most	 appraisers	 explicitly	 state	 in	 their	
reports	 that	 title	 and	 authenticity	 are	 outside	 the	 “scope	 of	 work”	 they	 were	 asked	 to	
perform	 in	order	 to	 comply	with	professional	appraisal	organization	standards	and	 their	
professional	 indemnity	 insurance	 policies,	 which	 routinely	 exclude	 coverage	 for	 claims	
related	to	an	appraiser’s	opinions	on	these	issues	should	the	appraiser	address	them.1	
	
HOW	ARTISTS	AND	THEIR	SUCCESSOR	FOUNDATIONS	CAN	BETTER	MANAGE	ART	ASSET	RISK	
	
With	 the	advent	of	a	globalized	art	 industry,	an	 increasingly	 litigious	society	and	 the	 fact	
that	 art	 industry	 litigation	 is	 driven	 by	 the	 financial	 values	 of	 art,	 protecting	 the	
authenticity	 and	 legal	 title	 of	 artworks	 as	 artists	 create	 their	 art	 and	 as	 artist-endowed	
foundations	 take	 charge	 of	 that	 art	 turns	 on	 three	 vital	 points:	 	 (1)	 whether	 the	 artist	
recorded	 the	 necessary	 identifying	 information	 both	 accurately	 and	 contemporaneously	
when	 creating	 the	 artwork;	 (2)	 whether	 the	 artist	 and	 his	 or	 her	 fiduciary-successor	
continuously	 protected	 this	 information	 against	 later	 alteration	 or	 misuse	 including	 by	
theft	 or	 data	 breach;	 and	 (3)	 whether	 the	 artist	 and	 his	 or	 her	 fiduciary	 successor	
conclusively	 linked	 this	 verified	 information	 to	 the	 actual	 artwork	 so	 that	no	person	 can	
later	 claim	 that	 pivotal	 object-information	 pertains	 to	 a	 different	 artwork.	 	 These	 three	
points	 suggest	 several	 areas	 where	 artists	 and	 artist-endowed	 foundations	 can	 be	
proactive	and	can	better	manage	legal	title	and	authenticity	risks.	
	
A.	 ARTISTS		
	
Artists	should	adopt	formal	studio	practices	and	procedures	to:	 	(1)	record	the	necessary	
information	that	 identifies	their	artworks	accurately	and	contemporaneously	as	the	art	 is	
created	including	details	with	respect	to	materials	used	and	proofs	and	editions	made;	(2)	
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record	the	artist’s	body	of	work	in	terms	of	inventory,	that	is,	as	artworks	leave,	return	to	
the	studio,	are	permanently	held	in	inventory,	are	consigned	for	sale,	are	sold,	are	gifted	to	
family	 members	 or	 third-parties2	 or	 are	 exchanged	 for	 other	 artworks	 of	 the	 artist	 or	
others;	(3)	protect	this	information	against	theft	and	data	breaches;	and	(4)	stay	current	on	
the	 developing	 technologies	 that	 will	 enable	 artists	 to	 link	 conclusively	 and	 unalterably	
verified	information	about	their	artworks	to	the	individual	work.3	
	
Optimally,	 with	 respect	 to	 documenting	 creation	 of	 artworks,	 these	 protocols	 should	
include	preserving	detailed	information	about	the	materials	the	artist	used	at	any	point	in	
time,	 the	 manufacturer(s)	 of	 the	 materials	 used,	 the	 schedule	 of	 the	 artist’s	 purchase,	
inventorying	 and	 general	 use	 of	 these	 materials	 (including	 manufacturer	 product	 lot	
numbers,	etc.)	and	the	information	about	the	materials	the	artist	used	to	create	the	specific	
artwork	 from	 the	 start	 of	 the	 creative	process	 to	 final	 completion	of	 the	 artwork	and	 its	
release	from	the	studio.			
	
B.	 ARTIST-ENDOWED	FOUNDATIONS		
	
Artist-endowed	 foundations	 have	 entered	 an	 era	 in	 which	 they	 must	 incorporate	
information-technology	expertise	into	their	business	models.		The	asset	stewardship	model	
of	an	artist-endowed	foundation	no	longer	is	simply,	albeit	importantly,	about	curating	and	
caring	 for	 artworks	 and,	 as	 an	 attendant	 concern,	 maintaining	 information	 about	 the	
artist’s	 works	 and	 creative	 practices.	 	 Rather,	 organizing	 and	 maintaining	 information	
about	 each	 individual	 artwork	 of	 the	 artist	 is	 as	 important	 as	 protecting	 the	 physical	
integrity	of	the	artworks.		Given	that	this	information	is	crucial	to	proving	both	authenticity	
and	legal	title	of	the	artist’s	oeuvre,	 information	management	is	now	among	the	foremost	
considerations.					
	
For	artist-endowed	foundations,	this	means	adopting	data	storage	and	protection	protocols	
to	 insure	 that	 the	 information	 the	 artist	 recorded	 remains	 safe	 and	unaltered	by	 anyone	
external	to	or	working	within	the	foundation,	and	that	this	is	conclusively	so.				
	
Although	 to	 some	 its	 movement	 from	 the	 corporate	 boardroom	 to	 the	 non-profit	 realm	
may	seem	like	a	stretch,	the	Sarbanes-Oxley	Act	enacted	in	2002	has	raised	accountability	
standards	for	any	entity,	whether	for-profit	or	charitable,	which	is	responsible	for	valuable	
assets.	 	 In	 light	 of	 this	 heightened	 fiduciary	 responsibility,	 artist-endowed	 foundations	
should	 adopt	 best-in-class	 internal	 control	 procedures.	 	 For	 example,	 an	 artist-endowed	
foundation	must	be	able	to	demonstrate	that	it	would	be	impossible	for	the	foundation	or	
any	individual	official	to	have	sold	an	artwork	from	the	foundation	without	the	foundation	
knowing	 of	 the	 act	 and	 approving	 the	 sale	 as	 a	 valid	 corporate	 act,	 and	 for	 an	 invalid	
corporate	 act	 to	 remain	 undetected.4	 	 An	 artist-endowed	 foundation	 would	 do	 this	 by	
implementing	 appropriate	 policies	 and	 procedures	 including	 those	 for	 inventory	
management,	 audit	 processes	 to	 test	 inventory	 controls,	 corporate	 internal	 controls	 and	
annual	certifications	by	management	and	board	members.	
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An	artist-endowed	foundation	should	anticipate	today	the	possibility	that	decades	into	the	
future	 a	 person	motivated	 by	 the	 value	 of	 the	 artwork	 will	 claim	 that	 an	 action	 by	 the	
foundation	 or	 a	 foundation	 official	was	 improper	 or	 legally	 invalid,	 creating	 doubt	 as	 to	
clear	title.			
	
There	are	many	resources	available	 today	 to	help	artist-endowed	 foundations	 to	manage	
these	 issues	 through	 forensic-focused	 risk-management	 and	 information-management	
capabilities.	 	This	 includes	ongoing	advice	and	direction	 from	 leading	property	 insurance	
advisors	 (who	recognize	 the	 interface	of	 these	 issues	with	D&O	 liability	 issues	 for	artist-
endowed	foundations)	as	well	as	from	financial	accounting,	auditing	and	risk	management	
firms	 (which	 now	 incorporate	 forensic	 data	 protection	 expertise)	 and	 consulting	 with	
others	such	as	a	title	insurer.	
	
C.	 THE	UPSIDE	OF	EFFECTIVE	ASSET	RISK	MANAGEMENT	
	
Despite	 the	new	challenges,	 long-term	proactive	risk	management	strategies	will	actually	
have	a	tremendous	beneficial	effect.			
	
Improving	 the	methods	 by	which	 an	 artist-endowed	 foundation	 creates	 and	maintains	 a	
catalogue	raisonné	in	time	can	be	expected	to	diminish	legal	risk	as	foundations	move	from	
judgment-based	 information	 to	 fact-based	 information	 to	 support	 legal	 title	 and	
authenticity.5	
	
These	proactive	measures	will	help	artist-endowed	foundations	to	manage	insurance	costs	
more	 effectively	 and,	 likewise,	 to	 use	 the	 assets	 of	 the	 foundation	more	 appropriately	 in	
order	to	steward	the	foundation’s	mission	–	whether	using	core	collections	for	exhibition	
and	 education,	 selectively	 selling	 artworks	 to	 fund	 and	 endow	 programs,	 or	 deploying	
artworks	as	gifts	and	grants	to	museums	and	public	collections.					
	
Perhaps	 most	 important,	 artist-endowed	 foundations	 will	 be	 better	 able	 to	 steward	 the	
legacy	 of	 their	 endowing	 artists	 by	 assuring	 the	 integrity	 of	 the	 artist’s	 oeuvre	 as	
represented	in	scholarship-based	documentation	and	education	about	the	artist’s	creative	
achievements	and	as	measured	in	art	industry	financial	terms.	
	
CONCLUSION	
	
The	art	world	has	matured	into	a	complex	industry	with	global	scale	and	dynamics.		Artists	
as	 the	 creative	 force,	 and	 artist-endowed	 foundations	 as	 the	 fiduciary	 custodians,	 face	
challenges	as	well	as	new	opportunities	in	stewarding	artistic	legacy	for	the	broader	public	
good.				
	
It	 is	 easy	 for	 art	 industry	 stakeholders	 to	 become	 complacent	 as	 the	 Knoedler	 Gallery	
scandal	takes	its	place	amid	the	art	industry’s	ongoing	struggles	with	authenticity	and	title	
issues,	at	least	until	the	next	crisis	arises.		Apt	are	the	comments	made	as	recently	as	2014	
in	connection	with	that	case:			
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‘In	 the	 fantasy	 land	 of	 marketing	 in	 the	 fine	 arts,’	 prestigious	
names	 are	 ‘dropped	 freely	 as	 rain,’	 and	 large	 sums	 quickly	
change	 hands.	 	 ‘In	 an	 industry	 whose	 transactions	 cry	 out	 for	
verification	of	both	title	to	and	authenticity	of	subject	matter,	it	
is	deemed	poor	practice	to	probe	into	either.’6	
	

Today’s	 artists,	 existing	 artist-endowed	 foundations	 and	 the	 next	 generation	 of	 artist-
endowed	 foundations	 can	 take	 proactive	measures	 to	manage	 and	 reduce	 legal	 title	 and	
authenticity	risks	and	in	turn	protect	artists’	legacies.			
	
Artist-endowed	foundations	are	the	custodians	of	primary,	vital	information.		They	are	in	a	
unique	position	not	only	to	protect	the	artist’s	oeuvre	under	their	stewardship	but	also	to	
effect	 a	 broader	 sea	 change	 by	 setting	 an	 example	 and	 leading	 other	 art	 industry	
stakeholders	 to	make	 the	same	 improvements	 in	 industry	practices	 that	protect	society’s	
artistic	legacy.		
	

•••	
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APPENDIX		
	

THE	GLOBAL	CENTER	OF	INNOVATION	FOR	THE	I2M	STANDARDS	
WWW.12MSTANDARDS.ORG	

	
As	mentioned	in	the	main	section	of	this	paper,	a	lack	of	accurate	and	reliable	information	
about	 artworks	 has	 a	 negative	 impact	 on	 all	 art	 industry	 stakeholders.	 	 This	 list	 of	
stakeholders	 begins	 with	 the	 world’s	 living	 artists	 whose	 artistic	 legacy	 during	 each	
generation	 becomes	 a	 part	 of	 the	 accumulated	 record	 of	 society’s	 culture.	 	 The	 problem	
caused	by	a	lack	of	accurate	and	reliable	information	is	manifest	in	the	significant	incidence	
of	 faked	 and	 forged	 artworks	 found	 internationally.	 	 This	 problem	 not	 only	 distorts	 our	
cultural	 heritage,	 it	 has	 a	 direct	 financial	 impact	 on	 the	 art	 industry	 from	a	 fundamental	
asset	valuation	standpoint	and	in	the	form	of	market-wide	increased	transaction	costs,	all	
of	which	can	disadvantage	 living	artists	and	artist-endowed	foundations.	 	The	problem	is	
growing	 rapidly	 as	 values	 of	 artworks	 increase,	 new	 technologies	 enable	 low	 cost	
replications	 of	 artworks	 that	 are	 virtually	 indistinguishable	 from	 their	 authentic	
counterparts,	and	the	 forensic	analysis	of	artworks	each	time	the	artwork	changes	hands	
becomes	more	and	more	untenable	because	of	the	rising	cost	of	these	examinations.			
	
At	 the	 State	 University	 of	 New	 York	 and	 its	 flagship	 campus	 at	 Albany,	 an	 initiative	 is	
underway	–	the	Global	Center	of	 Innovation	for	the	 i2M	Standards	–	whose	purpose	 is	 to	
develop	comprehensive	standards	comparable	to	those	more	broadly	promulgated	by	the	
National	Institute	of	Standards	and	Technology,	American	National	Standards	Institute	and	
International	 Standardization	Organization,	which	will	 support	 technology-based,	 object-
identification	solutions	for	the	art	market.		Initially	utilizing	bioengineered	DNA	(a	process	
that	relies	on	the	core	elements	common	to	all	forms	of	naturally	occurring	DNA	but	does	
not	 involve	 the	 artist’s	 individual	 DNA),	 nanotechnology	 and	 forensic	 informatics,	 these	
solutions	will	enable	the	artist	to:	
	

i. Mark	permanently,	 through	 technologies	 having	no	negative	physical	
impact,	 primary	 market	 artworks	 when	 created	 by	 the	 artist	 or	
through	 third-party	 fabricators	 and	 first	 introduced	 into	 the	market,	
which	 will	 conclusively	 remove	 future	 questions	 about	 whether	 the	
artwork	is	or	is	not	an	authentic	artwork	by	the	attributed	artist;		
	

ii. Mark	permanently,	 through	 technologies	 having	no	negative	physical	
impact,	secondary	market	artworks,	which	will	 link	these	artworks	to	
the	 existing	 consensus	 of	 authority	 that	 the	 object	 is	 an	 authentic	
artwork	 created	 by	 the	 attributed	 artist	 and	 conclusively	 remove	
future	 questions	 about	 whether	 the	 identified-object	 is	 the	 same	
artwork	 earlier	 considered	 authentic	 by	 the	 consensus	 of	 authority;	
and	
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iii. Develop	related	standards	to	manage	securely	the	object-identification	
data	 and	 information	 captured	 in	 these	 object-identification	
technologies	 and	 make	 them	 available	 to	 the	 art	 industry	 in	
compliance	 with	 the	 most	 stringent	 data	 security	 and	 privacy	 laws	
(both	domestic	laws	and	international	multi-jurisdictional	mandates).	

	
The	 ability	 in	 the	 art	 industry	 to	 link	 accurately,	 safely	 and	 permanently	 verified	
information	 about	 an	 artwork	 to	 an	 exact,	 unique,	 identified	 artwork	 is	 the	 nanoscale	
equivalent	 to	 the	 VIN	 (vehicle	 identification	 number)	 used	 in	 the	 global	 automotive	
industry.		
	
The	 i2M	Center	 is	 a	 global	 initiative	with	 academic	 and	 scientific	 partners	 in	 the	United	
States	and	the	European	Union.	 	Beyond	issues	of	accurate	 identification	(authentication)	
in	the	more	traditional	sense,	the	solutions	of	this	initiative,	currently	in	development,	also	
can	be	applied	before	looting	occurs	to	artworks	and	other	cultural	heritage	objects	located	
in	conflict	zones	and	at-risk	of	illicit	seizure.			
	
This	kind	of	accurate	physical	identification	of	artworks	and	cultural	heritage	objects	and	
the	conclusive	linkage	of	accurate	information	to	the	artworks	and	objects,	combined	with	
regulated,	 privacy-protected	 information-sharing	 protocols,	 can	 become	 a	 key	 means	 to	
solve	the	art	industry’s	substantial	problem	of	faked	and	forged	artworks.		More	broadly,	it	
can	 help	 to	 combat	 terrorism	 financing	 through	 conflict-zone	 looting	 of	 artworks	 and	
cultural	 heritage	 objects	 and	 can	 help	 to	 address	 the	 global	 art	 and	 financial	 industries’	
problem	of	(art)	trade-based	money	laundering.		
	
The	 initiative	 will	 significantly	 help	 artists,	 artist-endowed	 foundations	 and	 the	 art	
industry	as	a	whole.		
	

•••	
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ENDNOTES	
	

1	For	additional	information	about	art	appraisal	standards,	see	Landmines	in	Executing	Trust	and	Estate	Plans	
Involving	 Passion	 Assets:	 	 From	 Valuation	 Dilemmas	 to	 Fiduciary	 Push-Backs,	 L.	 Shindell	 and	 F.	 Petteni,	
http://www.aristitle.com/news/docs/STEP_Article_(Shindell_Petteni)_December2013.pdf,	shorter	version	of	
article	 appearing	 in	 December	 2013	 issue	 of	 Society	 of	 Trust	 and	 Estate	 Planners	 (STEP)	 Journal,	
http://www.step.org/frame.	
	
2	The	failed	sale	on	May	10,	2016,	of	Liz	(1964),	by	Andy	Warhol,	which	the	Warhol	Foundation	consigned	to	
Christie’s	 for	sale	under	an	estimate	of	$10,000,000	to	$15,000,000	–	an	estimate	which	was	solidly	within	
market	 range	 for	 comparable	 works	 by	 the	 artist	 –	 reportedly	 without	 a	 single	 bid	 illustrates	 how	
significantly	an	artist’s	failure	to	document	a	gift	can	confuse	legal	title	to	the	artwork	and	render	an	artwork	
within	an	artist-endowed	 foundation	non-salable.	 	Based	on	 information	public	as	of	 the	date	of	 this	White	
Paper,	 it	 is	 unclear	 whether	 certain	 2014	 litigation	 resolved	 the	 claim	 of	 ownership	 of	 the	 artwork	 by	
Warhol’s	 former	bodyguard,	Agusto	Bugarin,	based	on	Warhol	having	gifted	 the	work	 to	Bugarin	 (a	gifting	
reportedly	partially	supported	by	testimony	of	Warhol’s	nephews),	giving	the	foundation	the	sole	right	to	the	
artwork;	or	whether	 the	parties	reached	an	agreement	 in	 the	 litigation	 including	to	sell	 the	artwork	 jointly	
through	a	consignment	by	the	foundation	and	to	share	in	the	proceeds.		What	is	clear	is	that	either	actual	title	
risk	 or	 market	 perception	 of	 title	 risk	 can	 render	 an	 artwork	 unsaleable	 unless	 a	 seller	 can	 conclusively	
assure	 its	 clear	 legal	 title	 to	 the	 satisfaction	 of	 a	 buyer	 or	 a	 third-party	 insurer	 insures	 the	 legal	 title.	 	See	
https://news.artnet.com/art-world/christies-auction-warhol-basquiat-flunks-art-history-101-495518.	
	
3	For	information	about	independent,	standards-based	technology	and	informatics	solutions	to	aid	in	object			
identification	 in	 the	 art	 industry,	 which	 are	 being	 led	 at	 a	 global	 center	 of	 innovation	 based	 at	 the	 State	
University	 of	 New	 York	 at	 Albany	 and	 in	 concert	 with	 academic	 and	 technical	 institutes	 in	 Europe,	 visit	
www.i2mstandards.org.		
	
4	As	non-exhaustive	examples,	an	artist-endowed	foundation	should:	
	

A.		 Establish	 procedures	 requiring	more	 than	 one	 representative	 of	 the	 foundation	 to	 sign	 or	
approve:	
i.	 Contracts	for	loans	of	its	artworks	for	exhibition		
ii,		 Contracts	for	sale	(including	consignment)	of	its	artworks	
iii.	 Any	pledge	of	its	artworks	as	collateral	for	legitimate	defined	financing	
iv.	 Any	 change	 in	 the	 foundation’s	 practices	 or	 procedures	 potentially	 impacting	 the	

tangible	 and	 intangible-information	 assets	 of	 the	 foundation	 such	 as	 changes	 in	
inventory	 or	 data	management	 systems,	 changes	 in	 outside	 vendors	 to	manage	 such	
systems	or	changes	in	audit	or	other	internal	control	mechanisms				

B.	 Establish	procedures	requiring	board	members	and	executives	to	certify	on	an	annual	basis	
that	 all	 internal-control	 procedures	 have	 been	 followed	 (much	 like	 annual	 certifications	
against	conflicts	of	interest).	

C.	 Develop	 internal	 procedures	 requiring	 and	monitoring,	 for	 example,	 that	 any	 information-
technology	vendor	to	the	foundation	is	ISO-certified.		

D.	 Establish	 external	 communication	 practices	 so	 that	 the	 art	 industry	 can	 discern	 actions	
which	might	not	be	a	valid	act	of	the	artist-endowed	foundation,	for	instance,	an	individual	
buyer	or	dealer	knows	that	no	Bill	of	Sale,	Exhibition	Loan	or	Financing	Agreement	executed	
by	the	foundation	can	be	valid	without	countersignatures	and	other	confirming	information	
and	 information	 technology	 vendors	 know	 that	 no	 single	 representative	 of	 the	 foundation	
can	contract	with	a	critical	vendor	or	replace	one	vendor	for	another.		
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For	application	of	Sarbanes-Oxley	 federal	 standards	 for	corporate	 responsibility	and	 financial	disclosure	 to	
the	 non-profit	 sector,	 see	 Technical	 Summary	 of	 the	 Art	 Market	 Legal	 Title	 Risk	 Challenges	 Facing	 the	 U.S.	
Nonprofit	 Community	 Including	 General	 Museums	 and	 University	 Museums	
http://www.aristitle.com/news/docs/ARIS_WhitePaper_MuseumNonprofit_Industry_04162013.pdf.	 and	 the	
authorities	cited	at	its	footnote	5.	
	
5	Trends	toward	fully	transparent	expert	opinions	on	authenticity	of	artworks	are	being	led	among	others	by	
the	Authentication	 in	Art	 (AiA)	 initiative	at	The	Hague,	The	Netherlands,	www.authenticationinart.org.	 	See	
Recommendations	 of	 the	 Art	 and	 Law	Work	 Group	 on	 the	 Technical	 Requirements	 for	 Valid	Written	 Expert	
Opinion	Reports	on	 the	Authenticity	of	Paintings	 for	Use	by	 the	 International	Art	Community	Privately	and	 in	
Judicial	 Proceedings	 Determining	 the	 Authenticity	 of	 Paintings	 as	 a	 Matter	 of	 Law,	
http://authenticationinart.org/pdf/Authentication-In-Art-Congress-May-2014_Recommendations-of-Art-
and-Law-Work-Group_Official-Release.pdf		
	
6	 The	 New	 York	 Times,	 http://mobile.nytimes.com/2014/05/03/arts/design/selling-a-fake-painting-takes-
more-than-a-good-artist.html?_r=0&referrer=,	 citing	 J.	 Shorter	 in	 Porter	 v.	 Wertz,	 1978	 WL	 23505	 (1978)	
(N.Y.	Supp.).		


